
1 defendants. Even if the plaintiff was able to enforce it against

2 the defendants, the plaintiff has not presented evidence that

3 raises a genuine issue that the defendants did not properly

4 terminate the contract.

5 Therefore, the court grants summary jUdgment in favor of the

6 defendants on the plaintiff's second claim.

7

8 D. Claim Three: Breach of Implied Covenant

9 The defendants argue that since the plaintiff has no

10 contractual relationship with the defendants, the plaintiff

11 cannot state a claim for breach of the implied covenant of good

12 faith and fair dealing.

13 As discussed above, the plaintiff has not presented any

14 evidence to support finding an underlying contract that was

15 binding on the defendants. Therefore there is no implied

16 covenant and no breach of it.

17 The Court therefore grants summary judgment in favor of the

18 defendants on the plaintiff's third claim.

19

20 E. Claim Four: Breach of Easement Agreement, etc.

21 In order to prevail on its claim for breach of an easement,

22 the plaintiff must first prove the existence of an easement.

23 California law recognizes express easements, implied or quasi

24 easements, and irrevocable licenses that are equivalent to

25 easements.

26 An implied easement arises as a result of land that is

27 originally owned by one individual being divided. An irrevocable
28
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1 license arises when, because of the reliance of the licensee, it

2 becomes inequitable to allow the landowner to revoke the license.

3 As discussed above, there is no genuine issue of fact, the

4 1971 Agreement did not create an express easement in favor of the

5 plaintiff.

6 The plaintiff argues it has an easement by estoppel. The

7 main case that the plaintiff cites in support of its assertion is

8 an implied easement case and completely inapposite to the present

9 situation. See George v. Goshgarian, 189 Cal. Rptr. 94 (ct. App.

10 1983). George involved an implied easement that arose by virtue

11 of the acts of the original owner of property who later

12 subdivided the property reserving some easements. This type of

13 quasi-easement or implied easement is limited to the specific

14 provisions of California civil Code § 1104. An easement will be

15 implied in favor of the grantee where a person subdivides his

16 property but prior to subdivision had obviously and permanently

17 used a portion of the property retained for the benefit of the

18 property transferred. In the present case, no property was

19 subdivided with a portion of it being retained by the original

20 owner.

21 The plaintiff could have attempted to argue that it has the

22 equivalent of an easement by virtue of a license becoming

23 irrevocable. A license does not fall under the statute of frauds

24 and therefore may be oral. A license will become irrevocable

25 n[w]here a licensee, in reliance on a parol license, has expended

26 money in improvements so that its termination would be

27 inequitable .... " 3 Witkins, Summary of California Law, Real
28
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1 Property, § 382. However, the plaintiff does not make this

2 argument. Therefore the plaintiff has not raised a genuine issue

3 of fact concerning the existence of an irrevocable license and

4 has not carried its burden in opposing this motion for summary

5 jUdgment.

6 Moreover, even if the plaintiff had argued there was an

7 irrevocable license, it does not appear that a genuine issue of

8 fact exists that would prevent summary jUdgment in favor of the

9 defendant. The plaintiff was allowed to enter Creekside to make

10 repairs to the cable system for which the defendants were

11 charged. However, when the plaintiff expressly proposed that it

12 would replace the entire cable system at Creekside if it could

13 own that system and receive an easement, the offer was rejected.

14 Given this express denial of a request for an easement, it does

15 not appear that the plaintiff could argue it relied on any of the

16 defendants' actions and that denying it an easement to enter

17 Creekside and construct a cable system is inequitable.

18 Furthermore, to the extent the plaintiff attempted to argue

19 that an easement was created prior to when the defendants

20 purchased the property and recorded their deed, these arguments

21 are unavailing. No such easement was recorded and the plaintiff

22 has presented no evidence to raise a genuine issue of fact that

23 the defendants should have known of some other acts creating an

24 easement in favor of the plaintiff.

25 Therefore, the plaintiff has presented no evidence that

26 raises a genuine issue that an express easement, an implied

27 easement, or an easement by virtue of a revocable license exists.
28
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1 Thus the defendants cannot be liable for breach of an easement.

2 The Court therefore grants summary judgment in favor of the

3 defendants on the plaintiff's fourth claim for relief.

4

5 F. Claim Five: Interference with Prospective Economic

6 Advantage

7 The plaintiff asserts that the defendants' actions

8 interfered with its ability to contract with residents of

9 Creekside to sell them premium cable services. In its complaint,

10 the plaintiff asserts that the defendants interfered with its

11 relations with those residents not currently subscribing to

12 premium channels but who might subscribe in the future. In its

13 opposition to this motion, the plaintiff argues that the

14 residents to whom it currently sells premium channels supply the

15 current economic relationship element of this tort.

16 Under California law, this tort requires: (1) an economic

17 relationship between the plaintiff and some third person

18 containing the probability of some future economic benefit to the

19 plaintiff; (2) knowledge by the defendant of the existence of the

20 relationship; (3) intentional acts on the part of the defendant

21 designed to disrupt the relationship; (4) actual disruption of

22 the relationship; and (5) damages to the plaintiff proximately

23 caused by the acts of the defendant. Blank v. Kirwan, 216 Cal.

24 Rptr. 718, 730 (1985). In Blank, the court held the plaintiff

25 could not state a claim for relief based on the expectancy of

26 economic relations with a group of unnamed patrons when the city

27 had broad discretion to grant or deny the plaintiff a license to
28
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1 do business. General expectations of relations with potential

2 customers do not constitute economic relationships sufficient for

3 protection. In re Super Premium Ice Cream Distribution Antitrust

4 Litig., 691 F.Supp. 1262, 1270 (N.D. Cal. 1988).

5 In the present case the plaintiff cannot meet the

6 requirements of an economic relationship with expectancies of

7 future economic benefits. The fact that the plaintiff has

8 current economic relations with some residents of Creekside does

9 not support its claim for interference with prospective economic

10 advantage with those residents to whom it currently does not sell

11 premium channels. The interference must occur within the current

12 economic relationship.

13 Furthermore, the plaintiff can have no expectancy of

14 economic benefit from relationships with the Creekside residents

15 if it has no right of access. Just as the fact that the city had

16 the authority to deny a license to the plaintiff in Blank

17 destroyed the requisite "expectancy", the defendants' right to

18 exclude Sonic from Creekside also destroys any expectancy.

19 As discussed above, the plaintiff has no right of access to

20 Creekside.

21 Therefore, the Court grants summary jUdgment in favor of the

22 defendants on the plaintiff's fifth claim.

23

24 G. Claim six: Interference with Contract

25 "The tort of interference with contract 'is merely a species

26 of the broader tort of interference with prospective economic

27 advantage. Itl 4 Witkins, Summary of California Law, Torts § 392
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1 (1984 Supp.) (citing Buckaloo v. Johnson, 122 Cal. Rptr. 745

2 (1975».

3 Thus, because, as stated above, the plaintiff had no right

4 of access to Creekside to contract with the residents, this claim

5 must also fail.

6 Therefore, the Court grants summary jUdgment in favor of the

7 defendants on the plaintiff's sixth claim.

8

9 H. Claim Seven: Unfair competition

10 The defendants argue that the plaintiff has presented no

11 evidence of unfair or unlawful action to support this claim. The

12 plaintiff, rather than presenting any evidence to raise a triable

13 issue of fact as to whether the defendants' actions constituted

14 unfair competition, argues that the defendants do not cite law or

15 facts to show that they have acted fairly and lawfully.

16 On a motion for summary jUdgment, the moving party need not

17 disprove the claims upon which the nonmoving party bears the

18 burden of proof at trial. Celotex, 477 U.S. at 325. The moving

19 party carries its burden if it points to the absence of evidence

20 to support the nonmoving party's claims. Id. The burden then

21 lies with the nonmoving party to present at least some evidence

22 to raise a triable issue of fact. Fed. R. civ. P. Rule 56(e).

23 The plaintiff bears the burden of proving unfair

24 competition. The plaintiff, in its opposition, has pointed to no

25 evidence tending to prove the defendants in any way acted

26 unlawfully or unfairly. Therefore, the plaintiff has failed to

27 meet its burden on this motion and the defendants are entitled to
28
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1 summary judgement.

2 Therefore, the Court grants summary judgment in favor of the

3 defendants on the plaintiff's seventh claim.

4

5 I. Claim Eight: First Amendment

6 The plaintiff claims it is entitled to relief under 28

7 U.S.C. § 1983 for the defendants' violation of its First

8 Amendment rights. In order to prevail on a claim under 42 U.S.C.

9 § 1983 the plaintiff must show that the defendants (1) acted

10 under color of state law and (2) deprived the plaintiff of a

11 right secured by the constitution of the united states. Flagg

12 Bros., Inc. v. Brooks, 98 S.ct. 1729, 1733 (1979).

13 First, the plaintiff must present some evidence that the

14 defendants were acting under color of state law. The Supreme

15 Court has explained:

16 The traditional definition of acting under color of
state law requires that the defendant have exercised

17 power "possessed by virtue of state law and made
possible only because the wrongdoer is clothed with the

18 authority of state law" ..•. It is firmly established
that a defendant ••• acts under color of state law when

19 he abuses the position given to him by the State ....
Thus, generally, a pUblic employee acts under color of

20 state law while acting in his official capacity or
while exercising his responsibilities pursuant to state

21 law.

22 West v. Atkins, 108 S. ct. 2250, 2255-56 (1988) (citations

23 omitted). None of the defendants in the present action are

24 pUblic employees.

25 A private individual may act "under color of law" where

26 there is "significant state involvement" in the action.

27 See Lopez v. Dept. of Health Services, 939 F.2d 881, 883 (9th
28
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1 cir. 1991) (quoting Howerton v. Gabica, 708 F.2d 380, 382 (9th

2 Cir. 1983». The Supreme Court has articulated a number of tests

3 to determine when the state's involvement is "significant." Id.

4 Under the governmental nexus test, a private party acts under

5 color of law if "there is a sUfficiently closes nexus between the

6 State and the challenged action of the regulated entity so that

7 the action of the latter may be treated as that of the state

8 itself." Id. (quoting Jackson v. Metropolitan Edison Co., 95

9 S.ct. 449, 453 (1974». Under the joint action test, a private

10 party acts under color of law if "he is a willful participant in

11 joint action with the State or its agents." Id. (quoting Dennis

12 v. Sparks, 101 S.ct. 183, 186 (1980».

13 In the present case, none of the defendants are involved in

14 joint action with the state. Furthermore, there is no close

15 nexus between the defendants' actions in excluding Sonic from

16 Creekside and any governmental involvement through regulation of

17 Creekside. Thus, the plaintiff clearly cannot show the

18 defendants acted under color of state law.

19 Even if the plaintiff could show that the defendants'

20 actions were taken under color of law the plaintiff could not

21 prove a violation of the plaintiff's First Amendment rights. A

22 violation of the First Amendment right to freedom of speech

23 requires an improper restriction on speech by a state actor.

24 Hudgens v. N.L.R.B., 96 S.ct. 1029, 1033 (1976). The First

25 Amendment only protects citizens from state action, not from

26 "action by the owner of private property used nondiscriminatorily

27 for private purposes only." Lloyd Corp., Ltd. v. Tanner, 92
28
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1 S . ct • 2 219, 222 8 ( 1972) .

2 In the present case the defendants are all private actors.

3 A private actor may be deemed to act as the state for purposes of

4 the constitution in two circumstances: (1) if there is

5 significant state involvement in the actions of the private

6 actor, or (2) if it is performing a traditionally exclusively

7 pUblic function.

8 The plaintiff argues that there is state action because the

9 state regulates mobile home parks by issuing licenses and

10 requiring inspections. However, this is insufficient to raise a

11 genuine issue of fact as to whether the defendants are state

12 actors. There is no indication that this regulation is

13 extensive. Even if it were, extensive regulation alone does not

14 create state action. San Francisco Arts & Athletics v. Olympic

15 Cmtee., 107 S.ct. 2971, 2985 (1987). State action generally

16 requires that the state have some coercive power over the private

17 actor or exert significant encouragement. San Francisco Arts &

18 Athletics, 107 S.ct. at 2986. In other words, the state must

19 somehow have caused the private actor to take the action that

20 deprived the plaintiff of its constitutional right. In the

21 present situation, the state regulation of Creekside does not

22 encompass the provision of cable services. Thus, the defendants'

23 exclusion of the plaintiff cannot be considered state action.

24 The plaintiff also argues that the defendants should be

25 considered state actors under the company-town line of cases that

26

27
28
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1 follow Marsh v. Alabama, 66 S.ct. 276 (1946).1 Those cases

2 reason that when a private party takes on a traditionally

3 exclusively pUblic function, that private individual may be

4 deemed a state actor for purposes of the constitution. However,

5 Creekside does not approach the level of a company-town such as

6 the one involved in Marsh. Creekside is strictly a residential

7 community. It does not have a business center for retailers and

8 service providers. Providing a residential community is not a

9 function that is traditionally exclusively reserved to the

10 pUblic.

11 Finally, even if the plaintiff could show state action, the

12 plaintiff would still have to prove some improper limit on its

13 First Amendment rights. However, the plaintiff is claiming a

14 right to enter private property. There is no general right of

15 access to private property for speech purposes. See Hudgens, 96

16 S.ct. at 1033; Lloyd Corp., Ltd., 92 S.ct. at 2228. Private

17 property is not a pUblic forum. It may become a pUblic forum in

18 certain circumstances. However, the plaintiff has presented no

19 evidence that that has occurred in the present case.

20 Therefore, the Court grants summary jUdgment in favor of the

21 defendants on the plaintiff's eighth claim.

22

23 The plaintiff, because it relied on a citation rather
than reading the actual case, cited Laguna Publishing Co v. Golden

24 Rain Foundation, 182 Cal. Rptr. 813 (ct. App. 1982) in support of
its position that Creekside should be considered a company-town.

25 However, the court in that case found the opposite of the
proposition for which the plaintiff cites it. The court held that

26 a residential development that was much more extensive than
Creekside was not a company-town for purposes of the First

27 Amendment.
28
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1 III. Plaintiff's Motion for Partial summary Judgment

2

3 The plaintiff argues it is entitled to summary judgment on

4 its first claim for relief. For the reasons stated above

5 supporting summary judgment in favor of the defendants on the

6 plaintiff's first claim for relief, the Court denies this motion.

7

8 Conclusion

9

10 The Court concludes that there will be no prejudice to the

11 defendants from granting the plaintiff's motion to amend. The

12 Court therefore grants the plaintiff's motion to amend and orders

13 the proposed second amended complaint filed.

14 The Court further concludes that the defendants have shown

15 there are no genuine issues of material fact and they are

16 entitled to jUdgment as a matter of law. The Court therefore

17 grants summary jUdgment in favor of the defendants.

18 The Court concludes that the plaintiff's motion for partial

19 summary jUdgment must be denied for the reasons defendants'

20 motion for summary judgment on the first claim is granted. The

21 Court therefore denies the plaintiff's motion for partial summary

Judge

33

JAN 181994Dated:-----------

24

26

27
28

25

22 jUdgment.

23 IT IS SO ORDERED.
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statt ell1m. upon which rIll'! can be qranttd or because ~~:s

court lacks subject ~att.r ;urlldiction. Plaintiff. s •• ~ a

declaratory judqment that defendant,' intended rt~lac.mtnt o!

p 111 ntl f ! I ' C I b 1t t e le v 1 • 1 0 n (C"TV ) s e rv 1c t ow i t h t h t 1r e·..."

• ate 111 t e l'l\ I • t e r & n t • nnat. 1• V 1 • i en I e r vic: e ( SK.l. TV ) a t -; '. :

defendant owned }partment com~l.xe. will vio1att a City e!

tan.inq ordinance. the State of M1c:hiqan Con.titution. the Fir,:

Amend~ent to the United State. Con.titution. the CLble Communlcl

tion. "c~ of 1984. and the Mich1qan Con.umer 'ro~.ct1on Ac~.

Plaintiff, .1'0 I •• k a preliminary and ~erman.nt injunction

enjoininq defendant, from interruptinq plaintiff,' pre,en~ cable

ttltvillen Itrvlce.

BACXCP.Ot.-m.>

Continental Cablevi.1on of M1ch1qan. Inc. (Cont1nen~al) is I

cable televillon coaplny op.rat1nq in LAn11nq. ~ch1qan al a

qrantee under a franchise i'lued by the City of Lan,1nq. !dvard

Ro.. Re.lty. Inc. Ind Ed... rd ROle Alloclatt'. Inc. (ROle) are

real eltate co~panlel and evn t ..o apartmen~ complexil. Waverly

Park and Trapper, Cove. Flint Suild1nq Com~&ny (rae). predeces

sor in inttrelt to ROle. contraettd ~1th Con~1nental in Auqust

1980 q1v1nq Continental the .xclul1ve r1qht to in.tall. own.

maintain. and operate CATV .ervica equ1psen~ for 2even year•• t

FaC', Ipar~~ent complexe.. The contract .1.0 ~rov1ded tor

.ut~mat1e one year renew.l. unl", notiee to qu1t ve. provided

thr.e ~onth. pr10r to term. Upon termination of ~~. ~-_.--~. -~-
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I
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extend.d t~.e ttrmll'ation to Stptelflb.r 30. 1987. On Jun. 1. :967.

the t~n,inq City Councll Amended it. municipal cLble tll,vi'ion

Th. plrtles

to rl"'Io·.... :'':5

prict.

On Oectll\t:tr 23. 19~6, ~o.e notified Contir-.•ntal that ~~s.

would tlrmlnlte the contract on June JO. :987.

nin.ty day •. or provided Cor ~o •• to buy the tqu1rment It a Cal:

r.~lation. by pAI,1nq City of tanlinq Municipal Ordinance 753.

which provide.:

1
1·
1
1
1
1
1

(E) N.ith.r the own.r, aqent or repre ••ntat1v. of the
owner of dwellinqs shall p.naliz., charq•• or
lurchlrqe a tenAnt or r ••1dent or forteit or
thr.aten to forfeit any riqht of .uch t.nant or
relident who r.qu•• t or r.c.ive. c~le communiea
tion .ervice. from the Company operat1nq under •
valid and exi.tinq cabl. commYnicat1on. tranch1 ••
i.lued by the C1ty.

(8) No ovner .. Iqent or rtpre ••ntat1ve of t.~e ovn.r of
any dvellinq shall directly or indirectly prohibit
any rt.idtnt of luch dwell1nq from rtceiv1nq c&Dle
communication in.tall,tion, maintenance and
,ervic.. fro. a Crant•• op.ratinq under a valid
franchi •• i ••u.d by the City.

(Cl If the ovn.r. aq.nt or repre••ntat1v. of the ovner
of any dv.llinq. reCu.e. directly or indirectly
to permit any r •• 1dent of .uch cu11d1nq trom
receiv1nq cable communication •• rv1c •• in.talla
tion. ~aintanance and .ervic.. from ~~e Crant.e
operat1nq under a valid franchi.e i ••ued by the
City. the City upon request of the Crante. ~ay

co~.• nce c:ond.mnatlon proc.edinq. in accordance
with applicable LAW.

••
J

.J

,
~'p
~

k"j

( A) For purpose. of
include but not
ment •• tovnhoule.,
mobile home park•.

th1. .ection, dvel11nq .hall
be limitld to bu11d1nq., apart
coop.rative., condominium. or
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rtCelvlnq clble tellvlsion serVlces !rem a validly trlnchl,e~

Qrlnte.. Or=~~lnc. 753. S (C) also provlde. a remedy ~h.re I~

e~~.r reCus.. to permit I tenar.t [rom reC.lvlnq !ranc~ised eacl'

On J\Jr.e 11. :987, ::~ntl;.ental :~q"~'lted t:-.• City C:;lyncll ::

r.sponded with Resolution 446 on AUq\Jat 31. 1987, deellrinq cable

televi.10n s.rviee to Trappers Cove and Waverly 'ark -to be in

the public int.reat. and to const1t\.lte both. public ule and a

publ1c purpose.- It further author1zId appraisal and purchll'

of required spice at the apartment compl.~.s II con.i.tlnt with

thl Ordinanc. Ind applicable condemr.Ation law,

Meanwhil., on July 22. 1987, Continental louqht a prelimi

nary injunction 1n the Circuit Court tor the County of Inqham.

M1chiqan to enjoin ~ole {rom 1nter£erinq with Continental's
)

cable ,ervice to the apar~~.nt com~l.xe•. Prior to any hearinq

on the preliminary injunction ~n state court, ROle remov.d t~e

~.tt.r to thi. Court on Au~~st 20.

re~~fst r ..and. On S.pte~.r 23.

1987, Plaintiffs did not

1987, this Court heard and

qranted plainti!fs' application for a preliminary injunction.

Plainti!!" state their compllint 1n four count. rlque.tin;

a declaratory judqm.nt Ind pr.li~inary and permanent injunctions

enjoininq ROle Crom lnterruptinq Continental', cLbl. lerv1ce to

t.he apartment complex••. In Count I plaintiff. 111ege th~:
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~rdlnance i~3 and tl-.• CAble CO:'!'lI\'l\:rucatlor.1 1'011cy.lct of :~S~,

P'.:b, t.. 98-549, 47 U.S.C. §\ 521 !oS ~ (C&b~e Act) &!~:::s

p:llntl!!S' I riqht o! accesl to provide cable serVlce Ir.:

pr:hibit deftndants (rom intlrru~t1nq Contlnental'l cabl, Str~lce

to the ap.rt~ent complexe., Plllntl!!. lurther Illtqt t~lt t~ey

~i11 lu!Cer 1rrtparable harm if ROle ,tftcta It' lnttnde:

,uc't1tution of S~~~l StrVlce (er Contlntntal", cable .'~Vlce"

Contlnental claim' t~at lt ~ill lo.e property it. ability to

provide it. duly franchised .erVlce, ShLberq will lo.e IccelS to

Continental', diver.e information Jerv1ce. 1nclud1nq public

acce •• channel •.

Zn Count 11 plaintiff. al1eqe that the contract prov111on

~hich alternatively require Continental to remove it. equipment

~ithin ninety day. alter termination of the aqr.ement or permlt

Ro.e to re~ove therealter violatee Ordinance 753. ~qain plain

tiff, a11e9' 1rreparLble harm.

In Count III plaintiff, a11eq8 that purpc.e. and pelleie. of

the Firlt ~endment to the United State. Conltitution. Art, 1.

I S of the State of M1eh1qan Conltitution. and the C£bl. Act

entitle tenant. at ~~••part~enc complex., to acce.1 to Contlr.en

tAL '. cAbl • •• rvic •• ~ithout in~er!.rence or interrupt from ~cse,

In Count IV plaintiff, a11ege that ROl. and F&C r.pr •••nted

to tenant. at the co~pl.xe. that cable televillon •• rviee. vould

bl provid.d. that plainti!! Shaberq and other tenant. reli.d on

that repr •••ntation. and thAt the ant1eipat.a .~.t1tut1on of

d.f.nd.nt.~ d1ffer1n9 SMATV .ervice lor Cont1nental·. CA:~



un!llr trade practlce Vlo~~t~~~

~leh:;an Consumer's Protlctlcn Act

B J(:)(c).

(MCPA) •

( s ). • r.d ('I) c f

Mer. 4450903(3):

:~Oe

Cr..),:~S OF 7HE: PARr:c:S '

~OVANTs-c£rENO~~S

Ros. clilms t~At Crdl~an:e 753 dees ~ot p.rmlt Continental I

continued r19ht of access ~~ Rose's pro~.rty Lb.ent valld emir-tnt

domain proceed1nq. pursuant to app11eLble .~at. lay. ROle

I ••ert. that plaintiffs' reque.t for a p.rmanent injunctlon

prohib1tinq Ro.e from 1nt.r!erinq w1th Continental .quipment and

service is .{fectiv.ly a constructiv. condemnation w1thout t~.

proc.dural ,af.quares guarantied b1 ~~. Fifth Ind rourtlen~~

kmend~.nt. to the United Stlte. Con.titution, ROle contends

that Contin.ntal se.ka to d.priv. ROl. o{ itl pre ••nt .njo~.nt

o{ Ro •• ·• own prop.rty, eventhouqh Contin.ntal currently ha. no

private contractual rlqhtl of acc ••• and the City o{ tan.1nq ha.

not yet taken ~O •• 'I proper~y und.r ltl luppo.ed pow.r. of

emi~ent domain. Rese cr.aflcterlI.s Continental"1 r.~.at lor A

pef~.nent injunction II A pr.-~:nce~r..tion ploy under the qui"

of t~le taw to taKe pri .... at. ~fq:er~y 'Without ju.t comp.n.at1on,

Moreover. Rose contends that plaint1ff, do not hav••

constitution.l d.fense to Roseos .nforc.~.nt of itl contractual

rlQhts to remove Continental from the Ip&r~.nt complexes because

plaintiff. cannot alleqe any qovernmental Iction lmplicat1nq any

"
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1
1
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~

s:at. or !tdtrRl conl:~:u:~cn~l r~;}lts ~n ~ole I rt~c~a: :~

C:n:~~ent.l. Addit:cn.llj. Fe!. Ir~~e, :~a~ C~~t~n.ntal cces no:

have I !tderll statutory riqht of ICC.S' t~ Ro.e', prO~t~~j

be~aus. :~t CAble Act dee. not include I tedlral ~andatc~1

acc ••• provl,ion. Rese allo contends that the Cable ~ct dOt' no:

create a prlvate riqht ~! ~ctlon upon ~h1ch Continental i:sel!

can !~e :: q.in access. And ccncl~~ •• t~at Continental ~Ult re~l

en t~. City of Lanllnq to conduct a~ln.nt de~a1n proc.edinq. In

conformity wlth Ordinanct 753.

Furthtrmore, pl.1ntlffl' alleqation that Ro •• ·• anticipated

.ub.titution of its SM~TV .ervice for Continental·. cable .ervice

con.titutt' In unfair trade pr.ctice and violate. MCPA lack'

specificity and i. (actually deficitnt to .tate a claim. Rose

suq~t.t. :~at this alleqation WI! ~erely ap~ended a. a trans

parlnt attempt to invoke the injunctive remedy provi.1on. of MCt

I 445.911; MSA t 19.418.

MOVEES-PtAIN1trrS

Plainti[!. arque that Ordinance 753 1. pr••umptively

constltutional and mUlt be accerded valid allthority. Further.

Plaintiff. =a1ntain t~at Ordlr.~nc. 753. , (B), plainly forbids &

dwell1nq owner (rom directly or indirectly prohibit1nq a tenant

from rlceiv1nq cable .ervices [rom a validly !ranchi.ed qrant••.

Plaintiff. r.~res.nt that they simply •• ek . to .njoin ROle from

violat1nq the plAin mean1nq of Ordinance 753. I (8). pendlnq

completion of the condemnation proceedinq... required in I (Cl



.1

c;rantee.

}-, ave c.qun, ~or.over. plalntl!!s contend that the Ord:r.lr.ce

comport. ~lth the United State. Supreme Court'. deC1Jion :~

458 U.S. 419. , .... ._4

s. C~. 3164. 'iJ t. Ed, :d 868 (:982). lnd consequently dee. r.::

offend ti".e o:alnnq Cll',IS. under the Fifth Menti%l\ent or the C\,,;e

?roces. cl&~I' of the fourteenth ~endment. Plaint1!t. allo

critici%e Ro •• ·• interpretAtion of Ordinance 753 .a 111oq1cal in

that ~o.. arque. that it may violate the clear dictate. of , (8)

until the City complete. con~emnat1on under t (e).

Further. plainti!!. claim that Rose will Violate their First

~.end~ent free speech r1qhts by te~inatln9 Continental', caele

s.rvice at the apartment compl.~es, While recoqn1%1n9 that First

~endment !re. .p.ech protection. properly apply to r ••train

overreach1nq Itate action. plaintiff. contlnd that under certain

circum.tances such protectionl extend to conduct of private

i~dividuals. specifically notinq ~~e ·eo~pany tovn- and ·public

!:rum- .~cept1or.s, Plaintiffs ~rque that they Ihould b. alle~ed

to (actually dilcover And &~s.!s the deqr•• to which Rose',

apart~ent compllxel ~Jlli!ies under this e~~ept1on beCere this

Plaintiffs allo contend thAt the

Centlnental IC~." to dedicaten ut111ty

prcp.r~y for their CATV 1n.tall~t10n.,

Cable A~t

ell.M.nta

entitles

on rose's
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Since R~!e ,

l~~ludinq plAln~i!! Shaberq,

,1.NAtYSIS

t~at Ros. "'111 in [act not prov1o •.

propoled SMATV senllCI3 q~alitl':l·.... ly diller (rom CA'rV. 1\0,. "'1::

vlolatl th. Mep", by r.lvlnq repre,ented to con.u~.rl l:.~.e!:.:s

1

1

t
J
j

1
1

Ordinanc. 7S3

Plaintiffs request this Cour~ to d.~lar. that ~ose's

intended removal of Continental from the apartmen~ complexes and

the subltitution of ~o,e·s SMAr-l for Continental"s CA.TV "'OU::

violate Ordinance iSJ. § (B). -:his Court recoqn1z" that t (S)

plainly Itat•• :

No ovn.r. aqent or representative of the ovner c_ any
dYel1inq 'hall directly or indirectly ~rohibit any
rlsldent of such dyellinq irom reeeiv1nq cabll
com~unication in.tallatlon, maintenance and •• rV1C ••
frem I Crant.e oper.tinq \.l:1dlr a valid franehi.e i ••ued
by tl".• C1 ty.

:! this ••et1en is reid in l!c:~:ion !rom the other s.ctic~, of

~t -cuid apparently proh1bit Rose fr:~

inter!erlnq with Continent~l·s ~rovl.1on of cable serVice.

However. AS a matt~r of statutory conatruct1on this Court notes

the qeneral maxim t~lt stAcute~ Ire to be con'trued a. I whole

Ind that each part is ~cccrded its meanlnq in relation to t~e

statut", other parts. I~J£~.~;:L.Y. Unlted~ Stat•• , 369 u.s,



J

1

1
, 46.0~,

(4t~ ~d. 1984). AccordlnQly thIs Ccurt nott. that \ IC) pre~l~e~

: [ t J-.. c .... nIt". ~ q. n tor r 9 p r • , ~:"l ': a t 1 .... 0 f the -: ....n. ref
Any :.e~llnql rl!Ules dlrect:y or lndl:~ct:1 to ~.r~l~

any r~'ldlnt of such bUlldln; [rom rtc.lv1nQ cable
communlcltlon ~lrVlces 1nstll1ltlon. mllnt,nlne, and
serV1Ct' (rom the Crlnt.. Optrltln; under a valld
{rlnchll. is.u.d by the City. the C1ty upon r'~"t of
the CranCte may comm.nce condemnat1on proeetdinQ' l~

accordance wlth applicable law.

Clearly. the ordir.lnci recoqnl:" and eQnt.m~llt't t~, pOSSl-

-rtful. to dirtctly C~

lndirect1y permit- a rttldent from receiv1nq e&ble .ervic... :h.

ordinance .110 specifically de.1qnlt•• ..hat the dratters

Ipparently con.idered

frustrated qrlntee under such circ\~.tance•. Facially. there-

fore. the leqillatlve intent appear. to require. a .tymied

qrant •• to proceed under ~e scheme created by the ordinanc. and

J :tq'Wt.t the city to beqln condemnation proceedlnql. This

procedure. of cour ••• maxe. imminently qood len... For throu;h a

proper eminen~ ~omain proce,dln; I court will I ••••• ~~. validity

of the competin; claim. and resolve di.pute. reqardlnq the

Illeqed prohibition of cable services. And deterMine the leqa1.

!i~lncill. r.al. per.onal, and !oc .. etal interelts of the part~es

~ ~nd t~e public.

Moreover, the ordina1'lc,,"s provision {or eminent domair:

•
proetedi~gs comports wlth the due procl.. Ind Fifth ~,endment

.a(equlrds r,~uired in 90vernmentally lanct10ned takin9s o!

private pr"perty. Const.ruinq §. (8) of th. ordinance AS a

",'~atQt'y acc... prov1.1on independent of J (C). a. plaintiff!

10
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1

t, t~.rtt::y

r:.ght -:f

prccurlnq t~t ~:c~tr~~ and s.curlnq

Ieee,s. 7~l' ~nalysl' I~al~ C~~e~il!j'

)

},

II

•

Contract ~19ht.

~o •• p.r~ltt.d Contl~ent~l to occw~y rOle • prop.r~y A~ ~~~

IPI['t/!".• nt cCl",pltlu'!s '-11th l':S cable eq'IJlprr.ent purluant to ~~el:

mut~ll A9ret~ent. ;ursuant to t~At l~e .qr ••~ent ~o.e I.e~, ~:

eject Conti~tr.tal [rom Rose's ~roperty. :hi. Court characttri:es

ROI.·. tr.e ex.rcise of its contract ri9htl to eject Contin.nt.l

al an .vent pr.cip1t.t1nq application of I (C), .nd not .s an

event in the nature of a violation of I (8). Th.r.for., ROI.·,

exerci •• of its contract r1qht to 'j.ct Contin.ntal 11 m.rely In

occalion for Cont~~ental to re~e.t ~~. City of tanslnq ::

commence condemnation proce.dinqs •• provided in Ordinance i53.

Thi1 1nt.~r.tation 1, con,i.tent v1th the ab.enee o{ lLnquaqe 1n

the ordinanc. .pecifically ,nd affirmatively qrant1nq to

Continental a ~andltory riqht ot ACC •••• Continental ~ould limply

pr.sume to occupy Ro •• ·• property b.led ~pon tbe interenc, that

S (B) qrant. to Continental &~ i~plicit riqht of acc.,.. This

Cour~ e.11ev.. thAt the Frc~er lnt.r~r.t.tlon of Crdinance iSJ

strlctly con.tr-'..as §t (B) ~nd (C) in tandem .1 an inteqrated

~hole .c:cordinq to their literal term. q1vinq rellonable e{lect;

to .ach 1nte;rll part. Thus. this Court rtcoqn11e. that since

S (8) do•• not textually provide a subatant1ve riqht of ICCI'S t:

Ro.e· a property. , (C) is lOljlically and leqally ant.cedent t:



}

(3) t:".•

prc~,rty tecaus,

specl!~cllly provide (or a condem

d~ellinq ovner arqu~ly directly or

service. and (5) the CArl .ervice

S, (B) Ind (C) .... here: (l) tr.• due precess .a£'9'\.Jlrds o{ tr.e rl!:~

Am.nd~ent a~I~~'t I qcv.~~.ntally sanctioned tlxinq ~lthout :~s:

CCIJft oeterm:':-.2' t~at tl"'.ll l' t~.• mcst r,a,onabl. constr\.lct:cn :~

ordlnance dCls text~ll~y and

nat:.on proc ••dlr'\qs. (4) a

indirectly prohibit. CATV

c:~penl.tSon Ire l~pliclted. (2) t~e c:d1nance dee. net te~t~ll:i

~

)

.
II

.I

~

II


•

provider rell.. en the ord1nan~e (or an inchoate r19ht of Iccess

Ind occupancy.

Firlt Mendzr.ent

Thi. Court ~roceed. ICXnovledq1nq that plainti!!1 advance

their First ....~end ..'1\ent arqume,nts 1n cor.petition vlth de!endants'

First and Fi!t~ Amendment. riqhts. Further. thi. Court recoq

nizes that both Itate and !ederal constitutions quarant.e free

!peech aqsinlt abridqment by <i:·.. e:':-_~.ntll conduct. See Flagg

Br~!"':""'-1.nc:. \I. eroeJu. 436 V. S. ~49 (:978) ~ Hudgins \I. Nt1i~. 424

U.S. 507. SlS (1976), .~tud_~.orp. 'J. 71nner, 407 U.S. SJ9 (19i2).

Woodland 'L-.1ll.:..~1.qm-.£lt1%.!.nS__:'.£.~. 423 Mich. 18S, ,37S N.W. 2d

337 (1985). To prevail on their claim plaint1!!' ~u.t prove th.:

Rose (1) depnved plaintiffs of their Firat AJ'I\endment r19htS. Ind

(2) did .0 under color of ~tAte l.w. l~ Fl.9i Bro.,. J.CK.on.~

:

, '"
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1

S.H ~':'t!' & :o~. J~e :.:S. :4-i. :~J. ~70 (1970).

tlonl may apply to c~r:lln prl~lte conduct 1! the pr:va:e ccnd~c:

poss.'St. C~lrlct.rl't:~' t~lt; (1) create a S~~iotl: r'l.~~:~

]
&ct~vity. (2) I.tlbl:.s~ I

I

1

tal activity. or (j) ~ssu~. A !~ll Ipectrum of traditionally

ntcII •• ry. exclu.iv,. Ind quint ••••nt1.11y public !unction•. ~

N..... o"', • ..,. Vandtrbil~ Univ.!ulli. 653 F.2d 1100, 1114 (6th C1r.

1981) .

No i ••\l. of mat.rlal (act 'Xlt" that Ro •• and any qovtrnr.:en-

administrativ., or othtr intlrdepend.ncy exi.ta. Further, nothinq

bttore tn1. Court .uqq•• t. that. cle.e n.~~. link. ~o.. and any

)

I

tal aqency ~aintllned a ~LO~lC Jel.tio~ship. No !inanc='l~.

qover~~.~t.l authority.

I public !unct:on. Ro ••.

Moreovtr, ROl. ha. not 1.lumtd any

IS • priv.tt entity, Itertly e~s

aplr~~ent co~pl.x•• And do.s not providt and ptr!o~ traditional-

tl!!S' Itt.mpt to ~Jali!y Rose's c~n.rshlp under the publl:

!'.1nction "na1Y'1. !Iil~. In 1'!lrsh~ Statt of "l.ba~. :326 U.S.

J

J
1y .xch1l1ve <;ov.r~entll ,er"'lces and (unction•. Plain-

J

I

SOl (1946). lnd it. proqeny th~ Cour~ articulated tht publ~c

{unction Inalysis in t~e terms lIlnd conttltt of a company toyn. t~e

~om~any tovn Inaly.1. ~~. pr!mi~.d llpon • pr1vatt ector providin;

And per{orminq A full sp.ct\·...\m of tradit1on.lly t~cl\J.ive ar.':


